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Background & rationale 

Even though not a clear legal term, access to justice can be defined as the ability to obtain a just and timely remedy for violations of rights and entitlements as put forth in national and international norms and standards. Remedy can be obtained through formal or informal justice systems, also referred to in some cases as ‘state’ and ‘non-state’ systems (although these systems are in some countries formally recognised by their constitutions or other pieces of legislation). Informal systems include a range of traditional, customary, religious and informal normative frameworks and mechanisms that handle and solve disputes.  In Pakistan the Jirga system in NWFP and Baluchistan and the Panchayats in Punjab and Sindh are well-known mechanisms for the settlement of disputes.
Lack of access to justice is a defining attribute of poverty and an impediment to poverty reduction and gender equality. Implicit in the concept of the rule of law, is the principle of equal access to justice and these concepts and principles are vital parts of the UN mandate to reduce poverty and fulfil human rights. It includes both strengthening national and international (formal and informal) justice systems and developing people’s capacity to make claims and demand accountability. Proper access to justice requires accountable, accessible and effective judicial and legal systems as well as legal empowerment of all people, including women and children: all should be enabled to claim their rights, through justice systems and other services.

In the recognition of the importance of informal justice systems for poor and disadvantaged people and the legal pluralism they represent, UNICEF, UNDP and UNIFEM in Pakistan are embarking on a joint study in this field in order to better understand the many facets of these systems and how they relate and intersect with formal justice systems. The aim is to be able to support programme in the field of justice system reform, and how such reform processes may relate to the contexts of legal pluralism and informal dispute resolution mechanisms.    
There is a huge backlog of pending cases in different courts of Pakistan.  It is estimated that it would approximately take 15 years to clear the backlog even if new cases were not registered.  According to the reports appearing in local press, about four million cases were pending in different courts of Pakistan as of January 1, 2003. That is despite the fact that most of the crimes specially the minor ones are not reported and the police does not register FIR (First Information Report) for most crimes and complaints for criminal offenses.  According to rough estimates cases are registered hardly for 30% crimes in urban area and not even 10% in rural areas. Crimes like theft of covers of sewerage manholes, most of the traffic offenses, local brawls, thefts of less valuable articles like bicycles, dacoity of mobile phones on gunpoint are rarely reported or registered. In remote tribal area Jirga system is still followed for administration of justice and proper records are not kept.  

In order to complement the work done so far in strengthening formal justice systems, UN agencies are increasingly working with communities and their informal justice systems, working with governments to set the boundaries for the informal systems and define the intersection between informal/formal systems, and supporting their further alignment with international human rights. According to an evaluation report from the Danish Ministry of Foreign Affairs, ‘the majority of the population is often not in a position to access the formal legal system for various cultural, linguistic, financial and logistical reasons. Their access to justice largely depends on the functioning of informal systems, which have been neglected in terms of external support’
. Studies estimate that in many developing countries, traditional or customary justice systems handle 80% of the total caseload..  Informal justice systems are also viewed as often discriminatory, and as not always adhering to international human rights standards.  Despite the challenges, informal justice system is necessary for enhancing access to justice for the poor and disadvantaged
. The formal justice system in Pakistan in the past year has suffered immensely from delays and been almost at a standstill, simultaneously there have been reports of Qazi courts and Taliban courts especially in the FATA and Swat areas.  The present study on informal justice systems takes place in this context.
Objective & expected outcomes

The main objective of the study is to inform future UNICEF, UNDP and UNIFEM collaboration with partner countries, and the possible crafting of knowledge products, programming guidance notes, and development policies with respects to informal justice systems. The findings of the study will be shared with national partners, other UN departments, agencies, funds and programmes,  other multilateral agencies such as the World Bank and bilateral aid agencies and the outcome of the study might therefore be of use for other as well. 

The specific aims and expected outcomes of the study are to obtain clarity on: 

· The nature and characteristics of informal justice systems in different regions of Pakistan. 
· The systemic aspects and issues with regard to national and international normative frameworks and informal justice processes and systems.
· The human rights implications of these informal justice processes, particularly as related to the rights of women, and the rights of children, and the rights of vulnerable and marginalized groups, and in relation to the context in which they are practiced (eg in  FATA,  existence of  state institutions such as the judiciary and its capacity to deliver, in relation to the functions of the law-enforcing agencies etc)
· The scope for improving respect for human rights principles and practices in informal justice systems, including the possible control and accountability mechanisms that need to be established for such improvement
· Key programming opportunities and challenges for supporting greater alignment of informal justice processes with formal justice systems and with the requirements of human rights standards, including possible opportunities for UN joint programming.

Scope of the study 

The scope of the study will include the following issues: 

· Types of mechanisms, their history and normative ‘mandate’ and basis, 

· Composition (incl. gender perspective) 

· Normative/customary framework
· Categories of crimes, penalties and punishments

· Social monitoring system linking up with informal diversion system  

· Intersection and relationship to formal justice systems, including the impact of reforms to the formal system upon informal systems
· Impact of the present security context in Pakistan on the mandate, role and demands placed upon informal mechanisms 
· Decision by consensus or third party decision
· Types of decisions or outcome of these processes
· Description and analysis of the procedural aspects of informal justice systems
· who/how to bring complaints

· gender issues

· hearings
· claimant’s participation and expectations
· role of witness(es) 

· decision-making, both in terms of process and identity of decision-makers  

· enforcement of decisions; monitoring; recourse

· Dissemination of information on mechanism, how to use it and what to expect

· Possible support to claimant: legal aid, representation, psychological, material, etc. 
· Protection issues related to victims and witnesses
· Effectiveness of resolutions/sentences within the informal justice system depending on nature of cases (including specifically cases of gender violence or other gender related subjects)

· Human rights aspects – e.g. women’s or children rights’ with a focus on non-discrimination (both in terms of access and treatment), equality, participation, best interests of the child, protection.   

· Community perceptions (including children, women and marginalized/excluded groups) 

· Human rights implications of the delivery of justice through these informal mechanisms, especially for women, children, and vulnerable and marginalized groups   

· Community perceptions (especially on the part of the above noted groups), about the ways in which informal mechanisms constrain and/or facilitate their ability to claim their rights, and also about the impact they have experienced of any efforts to reform these mechanisms. 

· Efforts to date (on the part of governments, national and international NGOs, UN entities, bi-laterals and others) to support the alignment of informal justice systems with human rights standards and/or formal justice systems
· Scope for intervention through UNICEF, UNDP, and UNIFEM programmes, and constructive approaches to consider, including through joint programming. 

· Risk assessment of challenges that may be engendered through intervention

Main tasks of the assignment 
The main tasks of the assignment will be as follows: 
Desk Review
1. Develop a conceptual frame and outline for the study (including a working definition of informal justice systems) ), on the basis of consultation with key experts in the field, including the OHCHR.  The conceptual framework will be aligned with the Secretary General’s Guidance Note on the UN Approach to Rule of Law Assistance, and the UN common approach to justice for children, among others
2. Define a methodology and methods for the overall study

3. Craft a brief and succinct inception report

4. Identify relevant literature and programme documentation (academia, UN, NGOs, governments) 
5. Conduct a desk review of Case Studies
6. Prepare a methodology to document case studies, including questionnaires for documentation of case studies
7. Document case studies in all four provinces, especially in districts where there is experience of  engaging with informal justice systems. The purpose will be to identify the greatest challenges, what the impact of work to date has been, survey the views of the affected groups on the issues and the impact efforts have had on them, obtain the views of practioners of informal justice and other actors working in these areaa, and on that basis explore what the best options for linking donor support to internal actions and opportunities might be.
Final Report

8. Write a final report summarizing the findings of the desk review and case studies, and including the conceptual framework.  

9. In consultation with UNICEF, UNIFEM and UNDP, prepare a set of programming recommendations to be attached to the final report.

Selected Regions/districts & criteria 
The final selection of regions/districts/areas to be included in the case studies will be made in consultation with UNICEF, UNDP and UNIFEM, following review of the results of the desk study. Among the regions which may be included for consideration as possible case studies, and which should be provided targeted focus where possible in the desk review:
· Interior Sindh
· Southern Punjab,  Sheikhupura Attock, Mianwali & Khushab districts,
· Provincially Administered Tribal Areas in NWFP

· Mardan & Battagram districts in NWFP

· Kalat and Jhal Magsi districts in Baluchistan

Criteria for selection include: 
· Heavy reliance on informal justice systems & existence of potential good practice
· Preference for districts areas with weak state institutions
· Geographical diversity 
· Mix of emergency (incl.floods and earthquake) and development contexts.
· Presence of UNICEF, UNDP or UNIFEM programmes & engagement with informal justice systems 
Duration of the assignment 
The assignment will begin on 1 Oct and end on 31 December 2008 (3 months). These 3 months will be broken down as follows: 

· 1/2 month preparation (including desk review and methodology for case studies) 
· 1 month for case studies and field work
· 1 month report writing
Deliverables & timeframe 
	Deliverables 
	Deadline 

	Inception report covering; the conceptual frame, outline, methodology and methods

	Oct 1-7

	Literature list; bibliography 


	Oct 15

	Methodology to document case studies, including questionnaires for interviews and focus groups
	Oct 15 

	Case studies – field research 

	Oct 15 to Nov 15 

	First draft report writing 

	15 Nov-Dec 15 

	First draft report submitted, and circulated for comments

	Dec 15-20 

	Second report prepared after comments received
	Dec 20-Dec 31

	Final draft submitted

	December 31 


Profile/qualifications 
· Advanced University degree in law, social sciences, international development or related field

· Ten years of professional work experience at the national level  in areas pertaining to access to justice and/or informal justice systems
· Current expert knowledge of access to justice policies, programmes and latest developments
· Strong research and analytical skills, both qualitative and quantitative
· Excellent writing skills in English.
Budget 

Supervision 

· The consultant/consulting firm will be supervised by Dr. Faqir Hussain, Secretary Law & Justice Commission in consultation with the technical committee composed of the following:

· Mr. Sajjad Ahmad, Acting Director NCCWD
· Ms. Rehana Hashimi, Project Director, National Gender Reform Action Plan,MoWD

· Ms. Smaranda Popa, Chief Child & Adolescent Protection Section, UNICEF
· Ms. Riffat Sardar, Child & Adolescent Protection Specialist, UNICEF
· Mr. Farhan Sabih, Assistant Representative Governance Unit, UNDP
· Ms. Alice Shackelsord, Country Director UNIFEM
· Ms. Samar Minallah, Independent Expert on traditional practices.
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